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To address the considerable imbalance between women and men in economic decision-making
at the highest level, the European Commission submitted a proposal for a directive on gender
balance among non-executive directors of companies listed on stock exchange in November
2012.
The proposal set the aim of a minimum of 40% of non-executive members of the underrepresented sex on company boards, to be achieved by 2020 in the private sector and by 2018
in public-sector companies. Companies would have to make appointments on the basis of preestablished, clear and neutral criteria.
The current European Commission is claiming to be strongly committed to the proposed
directive. It underlined in its work programme for 2016 that the directive should be adopted as a
priority in 2016. This did not happen. Commissioner Jourová said in a hearing with the FEMMcommittee in spring 2017 that she is interested in it moving forward. She has already retired one
directive (the maternity leave directive), and politically it is questionable if she can do it again.
The European Parliament adopted its position, by a substantial majority, at first reading on 20
November 2013. Rapporteurs: Rodi Kratsa-Tsagaropoulou (EPP, Greece) for the FEMM
Committee and Evelyn Regner (S&D, Austria) for the Committee on Legal Affairs.
The proposal is since then blocked in the Council. Some Member States take the view that the
proposal does not comply with the principle of subsidiarity. The national parliaments of
Denmark, the Netherlands, Poland, Sweden, the United Kingdom, and one of the two
chambers of the Parliament of the Czech Republic (Chamber of Deputies) submitted opinions,
alleging that it did not comply with the principle of subsidiarity.
The Luxembourg Presidency (later half 2015) put considerable effort into breaking the
deadlock on the directive. It drafted a compromise text proposing a flexibility clause (Article 4b)
that would allow Member States to pursue the aims of the directive by means of their own
choice and to opt out of the provisions, on condition that they had already taken equally
effective measures or come close to attaining the quantitative objectives set out in the directive.
The proposal also further extended the target date to 31 December 2022. However, the
Luxembourg Presidency was not successful. Germany in particular strongly opposed the text
(even though a German domestic law, which came into effect in 2016, envisages a 30 % female
quota for posts on supervisory boards of publicly listed companies).

There is currently no qualified majority in the Council on this dossier. A qualified majority in the
Council means that 55% of member states vote in favour (16 out of 28) and that the proposal is
supported by member states representing at least 65% of the total EU population.
In its reply to a parliamentary question on 31 October 2016, the Council stated that further
reflection is needed before a compromise can be reached and that it is not in a position to
anticipate the outcome or the duration of the ongoing discussions.
However, Croatia, Denmark, Estonia, Germany, Hungary, Slovakia, the Netherlands and
the United Kingdom formed a blocking minority, maintaining reservations regarding the
Commission’s proposal. A blocking minority in the council must include at least four Council
members representing more than 35% of the EU population.
See the positions of the member states in the table below. Spain is principally against, but open
for discussion. Once the national elections have taken place in Germany, the new government
(whether led by SPD or CDU) with a new mandate from the public, might offer a political
opportunity to push them to change position - especially considering that Germany has a quota
nationally. If Germany switches sides, there are enough votes in the Council.

Positions in the Council
Austria

+
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+
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+
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+
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?
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-
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+
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+
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-
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-
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-
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+
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+
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+
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+
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+
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+
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-
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-

Lithuania

+

Slovenia

+
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?
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-
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+
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+
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+
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-
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-

In terms of the upcoming Council chairmanships - who are able to put the issue on the agenda
of the Council and to drive the issue - Estonia (later half 2017) are not in favor of the proposal,
and will not put the Directive back on the Council agenda since they see no prospects of a
change of position in the blocking Members States. They say reopening the discussion on the
basis of the same text will be counterproductive. Bulgaria (first half 2018) has been in favor of
the proposal, and could possibly put it on the agenda. Austria (second half 2018) could also be
a strong ally on the issue. Malta (first half 2017) did put it on the agenda, but did not carry out
sufficient bilateral lobbying to make the proposal pass.
Sources:
● http://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamentalrights/file-gender-balance-on-boards
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